Appendix A

Notice of Inquiry: Preparation of Report to Congress
on Price-Anderson Act

62 Federal Register 68,272 (December 31, 1997)



DEPARTMENT OF ENERGY

Office of General Counsel

Preparation of Report to Congresson Price-Anderson Act
AGENCY: Office of Generd Counsdl, DOE.

ACTION: Notice of Inquiry concerning preparation of report to Congress on the Price-Anderson
Act.

SUMMARY:: The Depatment of Energy (the “ Department” or “DOE”) is requesting public
comments concerning the continuation or modification of the provisons of the Price-Anderson Act (the
“Act”). These comments will assst the Department in the preparation of areport on the Act to be
submitted to Congress by August 1, 1998 as required by the Atomic Energy Act (AEA).

DATES: Public comments must be received by January 30, 1998. Reply comments must be received
by February 13, 1998.

ADDRESSES: Send 5 written copies of public comments or reply commentsto: U.S. Department of
Energy, Office of Generd Counsd, GC-52, 1000 Independence Ave. SW., Washington, DC 20585.
If possible, a copy should aso be e-mailed to PAA.notice@hqg.doe.gov. This Notice, the comments
submitted to DOE, and other relevant information will be available on the internet at
“www.gc.doegov.” The comments also may be examined between 9 am. and 4 p.m. at the U.S.
Department of Energy, Freedom of Information Reading Room, Room 1E-190, 1000 I ndependence
Avenue, SW., Washington, DC 20585, (202) 586-6020.

FOR FURTHER INFORMATION CONTACT: Ben McRae or Jeanette Helfrich, U.S.
Department of Energy, Office of Generd Counsel, GC-52, 1000 Independence Ave. SW.,
Washington, DC 20585, (202) 586-6975.

SUPPLEMENTARY INFORMATION:

|. Background
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Section 170p. of the AEA requires DOE to submit to the Congress by August 1, 1998 a report on
the need to continue or modify provisons of the Act (section 170 of the AEA). DOE believesitis
important to provide an early opportunity for public participation in the development of thisreportin a
manner consistent with its public participation policy set forth in DOE P 1210.1.2 Thus, DOE isissuing
this Notice of Inquiry to seek views from members of the public to assst DOE in development of its
recommendations as to whether provisions of the Act should be continued, modified, or diminated. In
order to asss in the preparation of comments, the Department isincluding in thisNotice: (1) a
summary of the Act and (2) alist of questions concerning potentia issues that might be addressed in the
report to Congress. In order to promote public participation, the Department has established awebsite
a which the public comments will be available. To promote a didogue, additiona comments may be
filed to reply (reply comments) to the positions set forth in the origind comments. These reply
comments dso will be available at the webste.

[l. Summary of the Act

A. Introduction

1Section 170p. of the AEA requires that the Secretary of Energy and the NRC “submiit to the
Congress by August 1, 1998, detailed reports concerning the need for continuation or modification of
the provisons of [the Act], taking into account the condition of the nuclear industry, availability of
private insurance, and the state of knowledge concerning nuclear safety at that time, among other
relevant factors and shdl include recommendations as to the reped or modification of any of the
provisions of [the Act].”

References to DOE aso include its predecessor organizations, Energy Research and
Deveopment Adminigtration (ERDA) and the Atomic Energy Commission (AEC). The AEC was
established in 1946 by the AEA. 1n 1974, the AEC was abolished and dl its functions were transferred
to the Nuclear Regulatory Commission (NRC) and ERDA by the Energy Reorganization Act of 1974,
Pub. L. No. 93-438. 1n 1977, ERDA was abolished and its functions transferred to DOE by the DOE
Organization Act, Pub. L. No. 95-91. It should be noted that section 11f. of the AEA defines
“Commission” asthe AEC. Accordingly, referencesin the AEA to the Commission should be reed as
DOE or NRC or both DOE and NRC depending on the statutory context.

3DOE P 1210.1 provides. “Public participation provides a means for the Department to gather
the most diverse collection of opinions, perspectives, and va ues from the broadest spectrum of the
public, enabling the Department to make better, more informed decisons. Public participation benefits
stakeholders by creating an opportunity to provide input and influence decisons.. . .. Stakeholders are
defined as those individuals and groups in the public and private sectors who are interested in and/or
affected by the Department’ s activities and decisons.”  This includes contractors, subcontractors,
suppliers, workers, and neighbors.
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The Act was enacted in 1957 as an amendment to the AEA to establish a system of financia
protection for persons who may be liable for and persons who may be injured by a nuclear incident.*
In the case of most DOE activities, the system of financid protection currently takes the form of an
indemnification by DOE (“ DOE Price-Anderson indemnification”) for legd liability for a nuclear incident
or aprecautionary evacuatior? arising from activity under a DOE contract. The DOE Price-Anderson
indemnification: (1) provides omnibus coverage of dl persons who might be legdly lidble® (2)
indemnifies fully al legd liability up to the satutory limit on such liability (gpproximetey $8.96 billion for
anuclear incident in the US);’ (3) covers dl DOE contractud activity that might result in anuclear
incident in the USE (4) is not subject to the availability of funds;® and (5) is mandatory™® and
excugvelt

“The origina two-fold purpose of the Act was. (1) to encourage growth and development of
the nuclear industry through the increased participation of private industry; and (2) to protect the public
by assuring that funds were available to compensate for damages and injuries sustained in the event of a
nuclear incident. S. Rep. No. 296, 85th Cong., 1st Sess. (1957), U.S. Code Cong. & Ad. News
1816.

>The 1988 amendments extended coverage of the DOE Price-Anderson indemnification to
precautionary evacuations. Seeinfra Part 11.D.

6Seeinfra Part 11.B.
'Seeinfra Parts|1.C, I1.E.
8einfra Part I11.D.

°The Anti-Deficiency Act, 31 U.S.C. section 1341 et seq., prohibits federal agencies from
incurring obligations or expenditures in advance of, or in excess of, gppropriations. Section 170;. of the
AEA waives the provisons of the Anti-Deficiency Act with respect to indemnity agreements entered
into under the Act and thus, in advance of gppropriations, permits an obligation to be incurred to
provide whatever funds are needed to satisfy a DOE Price-Anderson indemnification.

WSeeinfra Part 11.B.

USection 170d.(2)(B)(1)(1) makes the DOE Price-Anderson indemnification "the exclusive
means of indemnification for public lidbility arigng from [DOE] activities' undertaken pursuant to a
contract to which the DOE Price-Anderson indemnification is gpplicable. In the absence of this
section, severd other indemnification mechanisms might be available to cover liability for nuclear
incidents resulting from activity under a DOE contract. For example, both Pub. L. No. 85-804 and
section 162 of the AEA provide for the waiver of certain statutory provisions (such asthe Anti-
Deficiency Act) reaing to contracts under certain conditions. Certain DOE activities would qudify for
the use of these provisons to provide DOE contractors with an indemnification smilar to the DOE
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The Price-Anderson system has been extended and amended approximately every ten years.
The most recent amendment occurred in 1988 with the enactment of  the Price-Anderson Amendments
Act of 1988, Pub. L. No. 100-408, (“1988 Amendments’), which extended the authority to grant the
DOE Price-Anderson indemnification until August 1, 2002.12

B. Who IsEntitled to I ndemnification?

Origindly, the availability of the DOE Price-Anderson indemnification with respect to individua
contractors was subject to agency discretion.®* The 1988 Amendments modified the Price-Anderson
system to make the DOE Price-Anderson indemnification mandatory. The 1988 Amendments require
DOE to enter into agreements to indemnify its contractors and other persons to the extent the
contractor or other person islegdly liable for damage resulting from a nuclear incident or precautionary
evacudion arising out of or in connection with contractud activities.™

Price-Anderson indemnification. Indemnification under either Pub. L. No. 85-804 or section 162 is not
the same, however, as the DOE Price-Anderson indemnification because, anong other things, the Act
provides for public protection festures as well asindemnification. Another indemnification mechaniamis
the genera contract authority indemnity, described at 48 CFR Subpart 950.71, which DOE may
provide in certain limited circumstances to protect a DOE contractor againg liability for uninsured
losses. The generd contract authority indemnity is"expresdy subject to the availability of funds™ 48
CFR section 950.7101(a).

2For agenerd description of the NRC's Price-Anderson system, see The Price-Anderson
System, Office of Nuclear Reactor Regulation, NRC, NUREG/BR-0079, Revison 1. Seealso 10
CFR section 140.11, 58 FR 42852 (Aug. 12, 1993) (latest inflation adjustment by NRC pursuant to
section 170t. that changed the per reactor contribution to the retrospective pool from $63,000,000 to
$75,500,000).

BPrior to the enactment of the 1988 Amendments, section 170d. of the AEA provided that
DOE “may . . . enter into agreements of indemnification . . . with its contractors. . . under contracts. . .
involving activities under the risk of public liability for asubgtantia nuclear incident.” DOE used this
discretionary authority to include the DOE Price-Anderson indemnification in contracts for which it
meade afinding that an activity under the contract involved the risk of a substantial nuclear incident.
Thus, prior to the enactment of the 1988 Amendments, the extension of the DOE Price-Anderson
indemnification was a matter of contract negotiation and required an explicit provison in the contract
between DOE and a contractor.

14Section 170d.(1)(A) provides that the Secretary of Energy "shall . . . enter into agreements of
indemnification under this subsection with any person who may conduct activities under a contract with
the Department of Energy that involve the risk of public ligbility . .. .” Congstent with this Satutory
mandate, DOE includes the DOE Price-Anderson indemnification in al contracts that involve any risk
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In addition to the contractor thet is party to the indemnification agreement, indemnity coverage
isavailableto dl "personsindemnified” under the Act. Theterm "person’” is broadly defined to include
every possibleindividua or entity, except the Nuclear Regulatory Commission or DOE.*® Theterm
"person indemnified” is defined as the person with whom an indemnity agreement is executed, eg., a
DOE contractor, “and any other person who may be liable for public liability” for anuclear incident.6
This provision extends the protection of the DOE Price-Anderson indemnification to any person,
including those persons who have no lega relationship to DOE or the indemnified contractor, who may
be liable for anudlear incident within the United States arising under a DOE contract.r” Thus, a
subcontractor, a supplier, ashipper, or other third party is covered even if it is not party to the
indemnity agreement between DOE and the contractor.®

of public liahility, even though such a contractua provision is no longer a condition precedent to
indemnification by DOE of its contractors and any other person indemnified with repect to legd liability
for anuclear incident resulting from activity pursuant to a DOE contract. 56 FR 57824, 57825 (Nov.
14, 1991) (find rule amending DOE Acquisition Regulations (DEAR) rdaing to the DOE Price-
Anderson indemnification codified at 48 CFR Parts 950, 952 and 970). See also infran.19 on
treatment of DOE contractors covered by NRC Price-Anderson system.

PSection 11s. defines “person” as“(1) any individuad, corporation, partnership, firm,
associdion, trust, estate, public or private ingitution, group, Government agency other than [DOE or
NRC], any State or any politica subdivison of, or any politica entity within a State, any foreign
government or nation or any poalitica subdivison of any such government or nation, or other entity; and
(2) any lega successor, representative, agent, or agency of the foregoing.”

16Section 11t.

\with respect to a nuclear incident outside the United States arising under a DOE contract,
section 11t. requires alegd relationship by restricting * person indemnified” to the contractor and “any
other person who may beliable. . . by reason of his activities under any contract . . . or any project to
which indemnification . . . has been extended or under any subcontract, purchase order, or other
agreement, of any tier, under any such contract or project.”

¥The coverage was intentionally broad and extended to any person who may be liable for
public liability. S. Rep. No. 1677, 87th Cong., 2d Sess. (1962), U.S. Code Cong. & Ad. News 2207,
2215-16. In the hearings on the origind Act, “the question of protecting the public was raised where
some unusua incident, such as negligence in maintaining an arplane motor, should cause an airplane to
crash into areactor and thereby cause damage to the public. Under this bill, the public is protected and
the airplane company can aso take advantage of the indemnification and other proceedings.” S. Rep.
No. 296, 85th Cong., 1st. Sess. (1957), U.S. Code Cong. & Ad. News 1803,1818.
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DOE is not authorized to indemnify activities undertaken pursuant to a NRC license that
extends NRC Price-Anderson coverage to such activities®® Thus, if anuclear incident resulted from an
activity undertaken pursuant to a NRC license and the NRC license provided for Price-Anderson
coverage, the NRC license would govern legd liability resulting from the incident, including the limit on
the aggregate amount of liability and the source of funds to compensate the ligbility. 1f, however, the
NRC decided not to provide for Price-Anderson coverage in the license, the DOE Price-Anderson
indemnification would gpply to the incident.

C. What Liabilities Are Cover ed by the Indemnification?

Section 170d. of the AEA requires DOE to indemnify the contractor, and any other person
who may beliable, for "public ligbility . . . arisng out of or in connection with the contractua activities”
The intended scope of this coverage can be derived from the statutory definitions of public liability and
other related terms.

Public liability is defined as “any legd liability arising out of or resulting from anudear incident
or precautionary evacuation . .. ."® Legd liahility is not defined in the Act, but the legidative history
indicates clearly that sate tort law determines what legd liabilities are covered.?® The 1988
amendments confirmed the substantive role of state tort law.?

¥Section 170d.(1)(A) provides that DOE shall not provide the DOE Price-Anderson
indemnification for activities * subject to the financid protection requirements under subsection b. or
agreements of indemnification under subsection c. or k.” Section 170a. requires the NRC to include
Price-Anderson coveragein dl licenses for reactors, regardless of sze. Section 170a. grants NRC
discretionary authority to include Price-Anderson coverage in non-reactor licenses. NRC has not
exercised this discretionary authority with respect to any NRC-licensed facility currently in operation.

20Section 11w. defines "public liability” as“any legd liahility arisng out of or resulting from a
nuclear incident or precautionary evacuation, (including al reasonable additiond costsincurred by a
State or a palitica subdivison of a State, in the course of responding to anuclear incident or a
precautionary evacuation), except: (1) clams under State or Federad workmen's compensation acts of
employees of persons indemnified who are employed & the Site of and in connection with the activity
where the nuclear incident occurs, (ii) clams arising out of an act of war; (iii) . .. cdamsfor lossof, or
damage to, or loss of use of property which is located at the Site of and used in connection with the
licensed activity where the nuclear incident occurs. . . .”

1S, Rep. No. 1605, 89th Cong., 2d Sess. (1966), U.S. Code Cong. & Ad. News 3201,
3206.

22The 1988 amendments added section 11hh. which defines "public liability action” as“any suit
asserting public ligbility.” The definition contains an explicit Satement that “the substantive rules for
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In alimited number of Stuations, the Act provides that certain provisons of Sate lawv may be
superseded by uniform rules prescribed by the Act such as the limitation on the awarding of punitive
damages.?® In addition, with respect to an extraordinary nuclear occurrence, the Act provides for the
waiver of certain defenses. Such walvers would result, in effect, in strict liability,?* the dimination of
charitable and governmenta immunities?® and the subgtitution of athree-year discovery rule in place of
gtatutes of limitations that would normally bar dl suits after a specified number of years®  Moreover,
the Act providesthat the U.S. Didtrict Court for the district in which a nuclear incident occurs shal have
origind jurisdiction “with respect to any [suit asserting] public ligbility . . . without regard to the
citizenship of any party or the amount in controversy”?” and provides for specia procedures to expedite
thelega proceedings and the distribution of compensation.?

D. What isanuclear Incident?

decison in such action shdl be derived from the law of the State in which the nuclear incident involved
occurs, unless such law isinconsistent with the provisions of [ ] section [170].” The legidative history
indicates that the purpose of this language was to reemphasize that the substantive law of the Sate in
which anuclear incident occurs would apply unless inconsstent with the provisons of the Act. H.R.
Rep. No. 104, 100th Cong., 1st Sess. Part | at 29 (1987).

23Section 170s. prohibits a court from awarding “punitive damages . . . againgt a person on
behdf of whom the United States is obligated to make payments under an agreement of indemnification
...." Seealso section 170qg. (limitation on the awarding of precautionary evacuation costs as defined
in section 11gg.) and section 170r. (limitation on liability of lessors).

24Section 170n.(1) waives “(1) any issue or defense as to the conduct of the claimant or fault of
the persons indemnified.”

#Section 170n.(1) waives “ (i) any issue or defense as to charitable or governmental immunity.”
See also section 170d.(1)(B)(1)(11) that permits DOE to require asimilar waiver with respect to “any
nuclear incident arising out of nuclear waste activities subject to” a DOE contract.

26Section 170n.(1) waives “(iii) any issue or defense based on any statute of limitationsif suit is
indtituted within three years from the date on which the claimant first knew, or reasonably could have
known, of hisinjury or damage and the cause thereof.”

2'Section 170n.(2).

%8Sections 170n.(3) and 1700.

Department of Energy Report to Congress on the Price-Anderson Act, Appendix A, Notice of Inquiry A-7



"Nuclear incident" is defined in section 11q. of the Act, in pertinent part, as"any occurrence, . .
. within the United States® causing, within or outside the United States, [damage or injury] arising out
of or resulting from the . . . hazardous properties of source,® specia nuclear,* or byproduct material®
...." (footnotes added). Congressintended to give a broad rather than restrictive meaning to the
words and designed the definition of nuclear incident to protect the public againgt any form of damage
arising from the specid dangerous properties of the materid's used in the atomic energy program.*
Furthermore, a contractor is fully indemnified for public ligbility even if the public ligbility was caused by
acts of gross negligence or willful misconduct.3*

Nuclear incident is defined aso to include the following occurrences outside the United States:
(2) activities pursuant to a DOE contract that involves nuclear materid “owned by, and used by or

29Section 11bb. defines the United States “when used in a geographica sense [to] includg] ] all
Territories and possessions of the United States, the Cand Zone and Puerto Rico.” Territories include
the United States territorial sea, which Presidential Proclamation No. 5928 (Dec. 27, 1988, 54 FR
777) defines as the maritime area that extends twelve miles offshore. Prior to the issuance of this
Proclamation, the United States territorial seawas defined as the maritime area that extended three
miles offshore. Territories do not include the United States exclusive economic zone (“EEZ”), which is
the maritime area between twelve miles offshore and two hundred miles offshore.

30Section 11z. defines “source materid” as“(1) uranium, thorium, or any other materid which is
determined . . . to be source materid; or (2) ores containing one or more of the foregoing materidls, . . .

31Section 11aa. defines “ specid nuclear materid” as (1) plutonium, uranium enriched in the
isotope 233 or in the isotope 235, and any other materid . . . determing{d] to be special nuclear
materia, but does not include source materid; or (2) any materid atificidly enriched by any of the
foregoing, but does not include source materid.”

32Section 11e. defines “byproduct materia” as*“(1) any radioactive materia (except specia
nuclear material) yielded in or made radioactive by exposure to the radiation incident to the process of
producing or utilizing specid nuclear materid, and (2) the tailings or wastes produced by the extraction
or concentration of uranium or thorium from any ore processed primarily for its source materid
content.” For purposes of this Notice, source materia, specia nuclear materia and byproduct materia
are referred to collectively as* nuclear materid.”

3S. Rep. No. 296, 85th Cong., 1st Sess. (1957), U.S. Code Cong. & Ad. News 1803, 1817.

%S, Rep. No. 296, 85th Cong., 1st Sess. (1957), U.S. Code Cong. & Ad. News 1803, 1819.
The Senate Report indicates that Congress rejected the suggestion that willful damage be excluded
because “the damage to the public is the same, whether caused by any means--willful or nonwillful.”
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under contract with, the United States,”® or (2) an NRC-licensed reactor located on an offshore
gationary plaform,® or (3) a shipment of nuclear materia from one NRC licensee to another NRC
licensee®”

The 1988 amendments added indemnity for a precautionary evacuation resulting from an event
that is not a nuclear incident but poses an imminent danger of injury or damage from radiologica
properties of nuclear materid, or high-level radioactive waste or spent nuclear fud, or transuranic
waste, and isinitiated by an authorized State or locd officid to protect the public hedth and safety.®®

E. What Isthe Amount of Indemnification and Compensation Provided?

Section 170d.(2) provides that agreements of indemnification shal require the Secretary to
"indemnify the persons indemnified againgt [public lighility] . . . to the full extent of the aggregate public
ligbility of the personsindemnified for each nuclear incident, including such legd costs of the contractor
as are gpproved by its Secretary.”  Section 170e. establishes specific limits on the aggregate amount of
public ligbility for any one nuclear incident. For a nuclear incident resulting from DOE contractud
activity within the United States, public lighility islimited by aformulathat resultsin a current limit of
approximately $8.96 hillion.*  Thislimitation on aggregate public liability has the effect of limiting the

3Section 11q. provides that “when used in section 170d., [nuclear incident] shal include any
occurrence outsde the United States if such occurrence involves [nuclear] materid owned by, and used
by or under contract with, the United States.” See also section 170d.(5) that limits the DOE Price-
Anderson indemnification for such occurrences to $100,000,000 and section 170e. thet limitsthe
aggregate “public ligbility” for such occurrences to a corresponding amounnt.

36Section 11q. provides that “when used in section 170c., [nuclear incident] shal include any
such occurrence outside both the United States and any other nation if such occurrence. . . [involves
nuclear] materid licensed pursuant to chapters 6, 7, 8, and 10 of this Act, which isused in connection
with the operation of alicensed sationary production or utilization facility . . . .”

37Section 11q. provides that “when used in section 170c., [nuclear incident] shal include any
such occurrence outside both the United States and any other nation if such occurrence. . . [involves
nuclear] materid licensed pursuant to chapters 6, 7, 8, and 10 of this Act, . . . which moves outsde the
territorid limits of the United States in trangt from one person licensed by the [NRC] to another person
licensed by the [NRC].”

$BSections 11gg. and 170d.(2).

39Section 170e. establishes the limitations on aggregate public liability for  various types of
nuclear incidents.  Specificaly, section 170e.(1)(B) establishes the limit for a nuclear incident resulting
from DOE contractud activities within the United States on the basis of the formula set forth in section
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amount of legd ligbility for damage that courts in the United States can assess under gpplicable Sate
tort law.

Section 170e.(2) providesthat Congress will “take whatever action is deemed necessary
(including approva of appropriate compensation plans and appropriation of funds) to provide full and
prompt compensation to the public for dl public ligbility dlams’ if damage from a nudear incident
exceeds the tatutory limit on aggregate public ligbility. Moreover, section 170i. requires the President
to submit a compensation plan to Congress that "provide[g for full and prompt compensation for al
vdid dams' no later than 90 days after the determination by a court that the liability limit may be
exceeded.

F. Towhat extent areindemnified contractors, subcontractorsand suppliers accountable for
their actions?

The 1988 Amendments added a new section 234A to the AEA that establishes a system of
civil penatiesfor violation of DOE nuclear safety requirements by contractors, subcontractors, and
suppliers covered by the DOE Price-Anderson indemnification.*’ The section 234A civil pendties
were intended to improve the accountability of indemnified contractors, subcontractors and suppliers
for nuclear safety during the conduct of DOE activities without affecting the operation of the Price-
Anderson system. Thus, the actua or potentid imposition of a section 234A civil pendty does not
affect the coverage by the DOE Price-Anderson indemnification of a contractor or any other person
indemnified.

170b. for caculating the financid protection required for commercid power plants with arated capacity
of 100,000 electricd kilowatts or more. In generd, the section 170b. formulais a combination of the
maximum amount of private insurance available (currently gpproximately $200 million) plusa
retrogpective premium pool that would result from contributions after a nuclear incident of up to
$75,500,000 for each licensed commercia power plant, but not more than $10,000,000 in any one
year. See also section 170d.(3)(A) and (B) under which the DOE Price-Anderson indemnification
“shdl a dl times remain equd to or grester than the maximum amount of financia protection required
of” commercid powerplants and “shdl nat, a any time, be reduced in the event that the maximum
amount of financid protection required of [commercia powerplants] isreduced.” Section 170e.(4)
establishes $100,000,000 as the limit for a nuclear incident resulting from DOE contractua activities
outside the United States.

“40Section 234A provides that any contractor, subcontractor or supplier covered by the DOE
Price-Anderson indemnification “who violaes . . . any gpplicable rule, regulation or order related to
nuclear safety . . . shal be subject to acivil penaty of not to exceed $100,000 for each such violation
[and] . . . each day of such violation shdl condtitute a separate violation . . . .” The $100,000 amount
has been adjusted for inflation as required by subsequent legidation and now is $110,000. 10 CFR
section 820.80, 62 FR 46181 (Sept. 2, 1997).
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The procedurd rules for implementing the section 234A civil pendties are set forth in 10 CFR
Part 820.** Pursuant to mandatory language in section 234A.d., these procedura rules exempt specific
non-profit DOE contractors operating specific DOE fadilities from the imposition of civil pendties®? In
addition, pursuant to discretionary authority granted by section 234A.b.(2), DOE promulgated
procedurd rulesto provide for the automatic remission of civil pendties imposed on other nonprofit
educationd indtitutions.*®

Asamatter of policy, DOE has decided to impose the section 234A civil pendties only with
respect to a DOE Nuclear Safety Requirement set forth in the Code of Federd Regulations, a
Compliance Order, or any program, plan, or other provision required to implement such Requirement
or Compliance Order.** DOE has st forth nuclear safety requirementsin 10 CFR Part 830 (Nuclear
Safety Management),”® and 10 CFR Part 835 (Occupational Radiation Protection).*®

4110 CFR Part 820, Procedura Rules for DOE Nuclear Activities, Notice of inquiry and
request for public comments, 54 FR 38865 (Sept. 21, 1989); Notice of proposed rulemaking, 56 FR
64290 (Dec. 9, 1991); Clarification, 57 FR 20796 (May 15, 1992); Find rule, 58 FR 43680 (Aug.

17, 1993); Interim rule and amendment of Appendix A - Generd Statement of Enforcement Policy, 62
FR 52479 (Oct. 8, 1997). Seealso Ruling 1995-1, 61 FR 4209 (Feb. 5, 1996) (interpreting scope of
10 CFR Parts 830 and 835).

4210 CFR section 820.20(c).
310 CFR section 820.20(d).

4410 CFR section 820.20(b); see 10 CFR section 820.2 which defines "DOE Nuclear Safety
Requirements’ and, for purposes of the assessment of civil pendties, limits the definition to those
requirements identified in 820.20(b).

4510 CFR Part 830, Notice of proposed rulemaking, 56 FR 64316 (Dec. 9, 1991); Fina rule
issued only for Quaity Assurance and definitions, 59 FR 15843 (April 5, 1994); Notice of limited
reopening of the comment period and availability of draft fina rules, 60 FR 45381 (Aug. 31, 1995);
corrected 60 FR 47498 (Sept. 13, 1995).

4610 CFR Part 835, Notice of proposed rulemaking, 56 FR 64334 (Dec. 9, 1991); Findl rule,
58 FR 65458 (Dec. 14, 1993); Notice of proposed rulemaking to amend, 61 FR 67600 (Dec. 23,
1996). In addition, DOE has proposed 10 CFR Part 834 (Radiological Protection of the Public and
the Environment), Notice of proposed rulemaking, 58 FR 16268 (March 25, 1993); Notice of limited
reopening of the comment period and availability of draft find rule, 60 FR 45381 (Aug. 31, 1995);
corrected 60 FR 47498 (Sept. 13, 1995); Notice of limited reopening of the comment period, 61 FR
6799 (Feb. 22, 1996) (terrestrial biota).
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The 1988 amendments aso added section 223c which provides specific crimind penalty
provisons for knowing and willful violations by individua officers and employees of contractors,
subcontractors and suppliers covered by the DOE Price-Anderson indemnification without exceptions
for nonprofit entities.

[1l. List of questions

Thefollowing list of questions represents a preliminary attempt to identify potentid issues that
might arise in responding to the section 170p. mandate that DOE report “concerning the need for
continuation or modification of the provisons of [the Act] taking into account the condition of the
nuclear industry, availability of private insurance, and the state of knowledge concerning nuclear sefety
at that time, among other rlevant factors” Thelist of questions does not represent a determination of
the actual topics to be addressed in the Report. The list has been included in this Notice solely to assst
in the formulation of comments and is not intended to redtrict the issues that might be addressed in the
comments or in DOE’ s report.

Comments should identify the specific provison of the Act to which a position is expressed, and
the policy and legd rationde for the position. Comments should identify whether a position appliesto
al DOE activities*” or only to certain pecified activities. If aposition only gppliesto certain DOE
activities, be specific, to the extent possible, as to the activities to which the position gpplies and the
reasons for treating the identified DOE activities differently.

1. Should the DOE Price-Anderson indemnification be continued without modification?

2. Should the DOE Price-Anderson indemnification be eliminated or made discretionary with respect
to al or specific DOE activities? If discretionary, what procedures and criteria should be used to
determine which activities or categories of activities should recelve indemnification?

3. Should there be different treestment for “privatized arrangements’ (that is, contractud arrangements
that are closer to contracts in the private sector than the traditiond “ management and operating”
contract utilized by DOE and its predecessors since the Manhattan Project in the 1940's)? Privatized
arrangements can include but are not limited to fixed-priced contracts, contracts where activity is
conducted at the contractor’ s facility located off a DOE site, contracts where activity is conducted at

“’DOE performs awide variety of activities, including but not limited to, operation of reactors,
production and provision of reactor fuel, enrichment activities, wegpons-related activities, defense
research, non-defense research, operation of accelerators, management of low and high level
radioactive waste, management of spent fuel, environmental remediation, transportation, non-
proliferation and nuclear risk reduction activities.
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the contractor’ s facility located on a DOE Site, or contracts where a contractor performs the same
activity for DOE as it does for commercid entities and on the same terms.

4. Should there be any change in the current system under which DOE activities conducted pursuant
to an NRC license are covered by the DOE Price-Anderson indemnification, except in Stuations where
the NRC extends Price-Anderson coverage under the NRC system? For example, (1) should the
DOE Price-Anderson indemnification aways apply to DOE activities conducted pursuant to an NRC
license or (2) should the DOE Price-Anderson indemnification never gpply to such activities, even if
NRC decides not to extend Price-Anderson coverage under the NRC system?

5. Should the DOE Price-Anderson indemnification continue to provide omnibus coverage, or should it
be restricted to DOE contractors or to DOE contractors, subcontractors, and suppliers? Should there
be a distinction in coverage based on whether an entity is for-profit or not-for-profit?

6. If the DOE indemnification were not available for dl or specified DOE activities, are there
acceptable dternatives? Possible aternatives might include Pub. L. No. 85-804, section 162 of the
AEA, generd contract indemnity, no indemnity, or private insurance. To the extent possiblein
discussng dternatives, compare each adternative to the DOE Price-Anderson indemnification, including
operation, cost, coverage, risk, and protection of potentia claimants.

7. To what extent, if any, would the dimination of the DOE Price-Anderson indemnification affect the
ability of DOE to perform its various missons? Explain your reasons for believing that performance of
al or specific activitieswould or would not be affected?

8. Towhat extent, if any, would the dimination of the DOE Price-Anderson indemnification affect the
willingness of exigting or potentia contractors to perform activities for DOE? Explain your reasons for
believing that willingness to undertake dl or specific activities would or would not be affected?

9. Towhat extent, if any, would the eimination of the DOE Price-Anderson indemnification affect the
ability of DOE contractors to obtain goods and services from subcontractors and suppliers? Explain
your reasons for believing that the avallahility of goods and servicesfor dl or specific DOE activities
would or would not be affected?

10. To what extent, if any, would the eimination of the DOE Price-Anderson indemnification affect the
ability of damants to receive compensation for nuclear damage resulting from a DOE activity? Explain
your reasons for believing the ability of claimants to be compensated for nuclear damage resulting from
al or specific DOE activities would or would not be affected?

11. What isthe existing and the potentid availability of private insurance to cover liability for nuclear

damage resulting from DOE activities? What would be the cost and the coverage of such insurance?
To what extent, if any, would the availability, cost and coverage be dependent on the type of activity
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involved? To what extent, if any, would the availability, cost and coverage be dependent on whether
the activity was anew activity or an exigting activity? If DOE Price-Anderson indemnification were not
available, should DOE require contractors to obtain private insurance?

12. Should the amount of the DOE Price-Anderson indemnification for al or specified DOE ectivities
ingde the United States (currently gpproximately $8.96 hillion) remain the same or be increased or
decreased?

13. Should the amount of the DOE Price-Anderson indemnification for nuclear incidents outsde the
United States (currently $100 million) remain the same or be increased or decreased?

14. Should the limit on aggregate public liability be diminated? If so, how should the resulting unlimited
ligbility be funded? Doestherationde for the limit on aggregate public ligbility differ depending on
whether the nuclear incident results from a DOE activity or from an activity of a NRC licensee?

15. Should the DOE Price-Anderson indemnification continue to cover DOE contractors and other
persons when a nuclear incident results from their gross negligence or willful misconduct?  If not, what
would be the effects, if any, on: (1) the operation of the Price-Anderson system with respect to the
nuclear incident, (2) other personsindemnified, (3) potentid clamants, and (4) the cost of the nuclear
incident to DOE? To what extent isit possible to minimize any detrimentd effects on persons other
than the person whose gross negligence or willful misconduct resulted in anuclear incident? For
example, what would be the effect if the United States government were given the right to seek
reimbursement for the amount of the indemnification paid from a DOE contractor or other person
whose gross negligence or willful misconduct causes a nuclear incident?

16. Should the DOE Price-Anderson indemnification be extended to activities undertaken pursuant to
a cooperative agreement or grant?

17. Should the DOE Price-Anderson indemnification continue to cover transportation activities under
aDOE contract? Should coverage vary depending on factors such as the type of nuclear materia
being trangported, method of transportation, and jurisdictions through which the materiad is being
transported?

18. To what extent, if any, should the DOE Price-Anderson indemnification apply to DOE clean-up
gtes? Should coverage be affected by the applicability of the Comprehendve Environmental Response,
Compensation and Liability Act (CERCLA) or other environmenta statutes to a DOE clean-up Ste?

19. Towhat extert, if any, should the DOE Price-Anderson indemnification be available for ligbility
resulting from mixed waste at a DOE clean-up Ste?
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20. Should the definition of nuclear incident be expanded to include occurrences that result from DOE
activity outsde the United States where such activity does not involve nuclear materia owned by, and
used by or under contract with, the United States? For example, should the DOE Price-Anderson
indemnification be available for activities of DOE contractors that are undertaken outsde the United
States for purposes such as non-proliferation, nuclear risk reduction or improvement of nuclear safety?
If s0, should the DOE Price-Anderson indemnification for these additiond activities be mandatory or
discretionary?

21. Isthere aneed to darify what tort law applies with respect to a nuclear incident in the United
States territorial sea?  Should the gpplicable tort law be based on Sate tort law?

22. Should the definition of nuclear incident be modified to include dl occurrences in the United States
exclusve economic zone? What would be the effects, if any, on the shipment of nuclear materid in the
United States exclusive economic zone if such a modification were or were not made? What would be
the effects, if any, on the response to an incident involving nuclear materid in the United States exclusive
economic zone if such amodification were or were not made?

23. Should the reliance of the Act on gate tort law continue in its current form? Should uniform rules
dready established by the Act be modified, or should there be additiona uniform rules on specific
topics such as causation and damage? Describe any modification or additiond uniform rule that would
be desirable and explain the rationde.

24. Should the Act be modified to be congstent with the legal gpproach in many other countries under
which dl legd liability for nuclear damage from a nuclear incident is channdled exclusively to the
operator of afacility on the bass of drict ligbility? 1f so, what would be the effect, if any, on the system
of financid protection, indemnification and compensation established by the Act?

25. Should the procedures in the Act for adminidtrative and judicia proceedings be modified? If so,
describe the modification and explain the rationae?

26. Should there be any modification in the types of clams covered by the Price-Anderson system?

27. Wha modificationsin the Act or itsimplementation, if any, could facilitate the prompt payment and
settlement of dams?

28. Should DOE continue to be authorized to issue civil pendties pursuant to section 234A of the
AEA? Should section 234A be modified to make this authority available with respect to DOE activities
that are not covered by the DOE Price-Anderson indemnification? Should DOE continue to have
authority to issue civil pendtiesif the Act is modified to diminate the DOE Price-Anderson
indemnification with respect to nuclear incidents that results from the gross negligence or willful
misconduct of a DOE contractor?
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29. Towhat extent does the authority to issue civil pendties affect the ability of DOE to attain sfe
and efficient management of DOE activities? To what extent does this authority affect the ability of
DOE and its contractors to cooperate in managing the environment, hedlth, and safety of DOE activities
through mechanisms such as integrated safety management? To what extent does this authority help
contain operating costs including the costs of private insurance if it were to be required?

30. Should there continue to be a mandatory exemption from civil pendties for certain nonprofit
contractors? Should the exemption apply to for-profit subcontractors and suppliers of a nonprofit
contractor? Should the exemption apply to afor-profit partner of a nonprofit contractor?

31. Should DOE continue to have discretionary authority to provide educationd nonprofit ingitutions
with an automatic remission of civil pendties? If so, should the remisson be available where the
nonprofit entity has afor-profit partner, subcontractor, or supplier?

32. Should the maximum amount of civil pendties be modified? If so, how?

33. Should the provisons in section 234A.c. concerning administrative and judicia proceedings
relating to civil pendties be modified? If o, how?

34. Should there be any modification in the authority in section 223.c. to impose crimind pendties for
knowing and willful violations of nuclear safety requirements by individud officers and employees of
contractors, subcontractors and suppliers covered by the DOE Price-Anderson indemnification?
Should this authority be extended to cover violations by persons not indemnified?

Issued in Washington, D.C. on December 23, 1997

EricJ. Fygi,
Acting General Counsel
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